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STATEMENT OF JURISDICTION

This is an appeal of an agency’s approval of an environmental impact
statement. The district court’s Honorable John W. Sedwick issued an opinion and
order on February 13, 2009 vacating the agency action, CR 105, and entered final
judgment in favor of the plaintiffs on April 6, 2009. CR 117. The State of Alaska
timely filed a notice of appeal on June 4, 2009. CR 119. Jurisdiction in this Court
is proper pursuant to 28 U.S.C. § 1291.

ISSUE PRESENTED

Did the agencies err when they decided the major elements of a
proposed improved ferry service using existing ferries and facilities were included
in the No Action alternative, and they did not need to analyze the proposed ferry
service improvements as a stand-alone alternative?

STATEMENT OF THE CASE

A. Nature of the Case

Plaintiffs challenge an environmental impact statement (“EIS”)
analyzing improving access to the State of Alaska’s capital, Juneau, jointly
prepared by Alaska Department of Transportation and Public Facilities
(“AKDOT”) and the Federal Highways Administration (‘FHWA™)." Juneau is a

landlocked city not connected to the continental highway system. The FHWA

: AKDOT and FHWA are collectively referred to as “the agencies” in this
brief.
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approved a plan to construct a fifty-mile road extension northwards to a new ferry
terminal. Two new shuttle ferries would connect the terminal to the continental
highway system.

The district court concluded the agencies failed to comply with the
National Environmental Policy Act (“NEPA”) by not considering one specific
additional alternative: improving ferry services” without building new ferries,
terminals or roads. The AKDOT appeals because the agencies’ No Action
alternative incorporated the allegedly missing alternative - improving ferry services
using existing assets.

The Juneau Access Improvements project (“Juneau Access’) was
formally initiated in 1992. During the long course of the environmental analyses,
numerous transportation options were considered. The Juneau Access project
ultimately focused on four primary alternatives improving transportation to and
from Alaska’s capital: 1) constructing a road on the eastern coast of Lynn Canal,
with shuttle ferry service to Haines and Skagway; 2) constructing a road to Haines
on the western coast of Lynn Canal, with shuttle ferry service to Juneau on the
southern end and Skagway on the northern end; 3) various combinations of

additional ferries, some with short road extensions and new terminals; and,

2 The district court occasionally used the term ‘improving service’

synonymously with ‘improving ferry trip frequency’. In this brief, we use the term
‘improving service’ synonymously with ‘improving ferry system efficiency.’
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4) continuing and optimizing the efficiency of the existing ferry system. The
chosen alternative was to extend a road north of Juneau along the eastern coast of
Lynn Canal, with shuttle ferry connections to Haines and Skagway. The district
court concluded the environmental process was flawed because, as it reasoned,
inadequate consideration was given to use of existing ferry service assets.
B.  Course of Proceedings and Disposition Below

The Southeast Alaska Conservation Council (“SEAAC”), a nonprofit
organization composed of Southeast Alaska conservation groups, along with other
regional and national not-for-profit organizations,’ filed a Complaint for
Declaratory and Injunctive Relief on August 16, 2006. CR 1; 1 ER 84. SEACC’s
complaint against federal agencies and officials* sought relief pursuant to the
Administrative Procedures Act, 5 U.S.C. § 702, the National Forest Management
Act, 16 U.S.C. § 1604 (Count I), the Bald Eagle Protection Act, 16 U.S.C. § 668
(Count II), the National Environmental Policy Act, 42 U.S.C. § 4332, in regards to
the range of alternatives analyzed (Count III) and in regards to the use of certain
data in traffic demand forecasts (Count IV); and the Endangered Species Act, 16

U.S.C. § 1536 (Count V). The district court allowed the State of Alaska to

: In this brief we refer to the plaintiffs-appellees collectively as SEACC.

4 In this brief we refer to the federal defendants collectively as FHWA.
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intervene in its capacity as project proponent and joint lead agency in the
preparation of the challenged EIS. CR 9.

On March 6, 2008, SEACC filed a motion for summary judgment
asking the court to vacate the FHWA'’s Record of Decision and the defendant
Forest Service’s right-of-way approval, and to enjoin all construction activities. CR
67. The district court granted SEACC's motion, accepting SEACC's argument that
the final EIS did not consider an adequate range of alternatives because improved,
more efficient ferry service was not analyzed as a stand-alone alternative. CR 105;
1 ER 6. This issue is the only issue on appeal. The opinion and order denied all
remaining claims without prejudice. 1 ER 29.

The district court vacated the FHWA's Record of Decision and
remanded for further consideration the United States Forest Service's decision to
grant a right-of-way easement. All activities dependent upon the final EIS and
Record of Decision were enjoined. /d. Following the FHWA's successful motion
to amend the wording of the judgment, the district court entered final judgment.
CR 117. One month later, defendant Forest Service notified the district court it
had completed the further consideration required by the remand order. CR 118.
The State of Alaska timely appealed the question of whether the EIS needed to
include improved, more-efficient ferry service as a stand-alone alternative.

CR 119.
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C. Statement of Facts
1. Juneau’s transportation options

Because of its unique geography, transportation options to Juneau are
very limited. Juneau is the largest community on the North American continent
not connected to the continental highway system. Because of its lack of highway
access, all freight, vehicle, and passenger movement to and from Juneau is by air
or by sea. The only public surface transportation available to and from Juneau is
the Alaska Marine Highway System (“AMHS”) a state-owned ferry system,
operated as an administrative division of AKDOT.

The nearest continental road connections are in the communities of
Skagway and Haines. AMHS ferries reach Haines and Skagway by travelling
north from Juneau in the Lynn Canal.” AMHS service from Juneau also connects
to the continental highway system far to the south of Juneau in Prince Rupert,
British Columbia, and Bellingham, Washington. The most commonly travelled
route in and out of Juneau is northward through Lynn Canal. 3 ER 230.

AMHS provides transportation to many southeast and southcentral
Alaska coastal communities. Just after statehood, the Alaska Marine Highway

System was created through a $23 million bond proposal. Three of the four

> Lynn Canal is an approximately 80 mile inlet in Southeast Alaska

connecting Juneau, Haines and Skagway.
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inaugural AMHS ferries, the M/V Malaspina, M/V Taku, and M/V Matanuska,
were christened in 1963 and continue to serve Southeast Alaska and operate in
Lynn Canal. These large “mainline” vessels were designed to serve the larger
communities between Seattle in the south and Haines and Skagway in the north
(the ‘main line’ of the Inland Passage route). In the 1970s, the M/V Columbia,
M/V Leconte, and the M/V Aurora were added to the fleet servicing southeast
Alaska. The M/V Columbia, a large mainline vessel, provided increased service to
the larger communities, including additional service in Lynn Canal. The smaller
M/V Leconte and M/V Aurora were dedicated to linking outlying communities
south of Lynn Canal. In 1998, service in Lynn Canal was supplemented by the
addition of the mainliner M/V Kennicott and, in 2004, AMHS christened its first
fast vehicle ferry, the M/V Fairweather, for service in Lynn Canal and Southeast
Alaska. 3 ER 230-31.

Prior to 1998, Lynn Canal ferry service was merely the northernmost
portion of a much longer Inland Passage route, which began in Seattle, acquired
feeder traffic from other Southeast Alaska communities before reaching Juneau’s
Auke Bay terminal, and continued north through Lynn Canal. At that time there
were no vessels dedicated specifically to Lynn Canal. Since 1998, AMHS has
provided dedicated Lynn Canal summer service unaffected by downstream traffic

(i.e., people and vehicles from communities outside the Lynn Canal) allowing
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same-time daily departures and arrivals at each port. 3 ER 235. With the
introduction of port-to-port fast shuttle ferry service in 2004,° AMHS significantly
reduced overall travel times in Lynn Canal. 3 ER 235. These improvements,
coupled with reduced loading and unloading times since all vehicles share the
same destination, considerably increased round trip sailings in Lynn Canal in the
years just prior to the issuance of the final EIS. 3 ER 235 and 240.

2. Project purpose and need: improving surface transportation

The purpose and need for the Juneau Access Improvement Project,
40 C.F.R. § 1502.13, is to improve surface transportation to and from Juneau
within the Lynn Canal corridor that will:
Provide the capacity to meet transportation demand in the
corridor;
Provide flexibility and improved opportunity for travel;
Reduce travel times between the communities;

Reduce state costs for transportation in the corridor; and,
Reduce user costs for transportation in the corridor

3 ER 236;2 ER 1.

Because the five elements of the purpose and need statement are
interrelated, the agencies considered how adjustments to any one element affected
the other elements in the analysis of each alternative. For instance, the demand for

transportation is affected by convenience, opportunity to travel, travel times, and

¢ “Port-to-port” refers to the routing of a ferry to a single port with a direct

return to the port of origin without stopping at intermediate points.
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user costs. Reducing travel time and traveler cost strongly increases demand. But,
implementing measures that significantly reduce travel time while reducing user
costs generally increases state costs. For this reason, no single variable can
determine the effectiveness of an alternative. 3 ER 236.

(i) Capacity to meet transportation demand

There are only limited opportunities to travel in Lynn Canal by
AMHS ferry. Because the Lynn Canal corridor is the largest bottleneck in
Alaska’s surface transportation system, a need exists to improve transportation
infrastructure in the corridor. The transportation bottleneck has forced traffic flow
between Haines, Skagway and Juneau to remain constant, although the populations
of these communities have steadily grown during the fourteen-year study period.
3 ER 236-37. As an example of the bottleneck, traffic counts at the rural dead ends
in Juneau, Haines, and Skagway exceed the number of vehicles carried by AMHS
between the communities by nearly three times. 3 ER 237. Traffic forecasts
estimate that AMHS’ average traffic volume of 81 vehicles per day is one-sixth of
the traffic demand in the corridor. 3 ER 236; See also, 5 ER 1066-67 (Traffic
Forecast Report). The annual rate of increase for traffic demand in the corridor,
about two percent per year, is expected to result in an eleven-fold transportation

deficit by 2038. 3 ER 238. Improving surface transportation in the Lynn Canal
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corridor is a very important issue for all three Lynn Canal communities. 10 ER
2201-02 (Household Survey Report).

(i)  Flexibility and opportunity for travel

During the summer, a traveler currently has a choice of one or two
sailings per day to and from Haines or Skagway. In the winter, there are
approximately four sailings per week to each community. The ferries often operate
at full capacity in the summer, requiring advance reservations for vehicles and
limited opportunity for standby travel. Year-round, trips can be delayed by
unforeseen events including vessel mechanical problems and bad weather. 3 ER
238-240.

(ili) Travel time

The 78-mile sailing by mainline ferry, from Lynn Canal’s southern
terminus in Juneau to Haines, takes a total of 7.1 hours including check-in and
unloading time. Total time to Skagway by mainline ferry is 9.1 hours. These
times are significantly reduced when travelling by fast ferry, 3.5 and 3.8 hours
respectively. If a direct highway connection existed, driving from Juneau to
Haines would take 1.5 to 2 hours, and Juneau to Skagway would take between 2
and 2.5 hours. 3 ER 240. Alternatives that shorten the distance between ports

reduce travel times and increase system capacity. 3 ER 207. The preferred

10
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alternative creates the shortest ferry links, has the shortest travel times, and has the
highest system capacity (seven times greater than No Action). /d.

(iv) State costs

The State of Alaska subsidizes just under half the cost of AMHS
operations in Lynn Canal. 3 ER 241 (2004 $5.7 million subsidy, 49% of total cost).
The state subsidy for Lynn Canal is only slightly less than the subsidy required for
AMHS statewide operations. /d. (2004 $44.8 million subsidy, 50% of total cost).
The district court states losing revenue from Lynn Canal’s “lucrative ferry runs”
will cause an increased need for subsidies elsewhere in the AMHS system. 1 ER
21-22. The one- or two-percent difference in the required subsidy does not make
Lynn Canal operations “lucrative.”

(v)  User costs

The fares for passage in Lynn Canal on the AMHS are very high, even
with the 50% state subsidy. A typical family of four in a medium-sized vehicle
travelling one-way from Juneau to Skagway in 2004 paid $237 on a mainline
vessel and $261 on a fast ferry. The fare between Juneau and Haines for the same
family was $180 on a mainline ferry and $198 on a fast ferry. If direct highway
links existed to these destinations, the out of pocket costs in 2004 to travel these
distances would be about $9 from Juneau to Skagway and $8 from Juneau to

Haines. 3 ER 242. User costs are closely related to the other purpose and need

11
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elements, since increases in user costs decrease travel opportunities and depress
transportation demand.
3. Juneau Access EIS Development

The Juneau Access Improvements project was proposed by AKDOT
and developed by the agencies pursuant to established planning processes. See, 40
C.F.R. § 1506.2; 23 C.F.R. § 771.113. The agencies jointly prepared the EIS.
3 ER187 though 16 ER 4039. The agencies exchanged information with the public
and not-for-profit professionals during three public outreach periods and two
scoping periods during which the details of a 1997 draft environmental impact
statement, a 2005 supplemental draft, and the 2006 final EIS were reviewed and
discussed. The final EIS was approved by the FHWA. 3 ER 186. The FHWA
Record of Decision selected the preferred alternative for federal-aid funding. 2 ER
111-185.

(i) Review and update of alternatives

The agencies screened a total of twenty-one alternative methods to
improve transportation in the Lynn Canal corridor. 5 ER 1020 (listed); 5 ER 1042-
62 (visually depicted). All alternatives considered during the long history of
evaluating transportation routes to and from Juneau were updated and reevaluated

in 2003, prior to the issuance of a supplemental draft EIS. 3 ER 244-282; 5 ER

12
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1014-62. Specific aspects of the updated No Action alternative and the updated
marine alternatives are at issue in this appeal.

The No Action alternative in the draft EIS, titled “Alternative 1 (No
Build/Transportation System Management)”, recognized AMHS would continue to
enhance the efficiency of its existing fleet. Examples of efficiency enhancements
recognized in the description alternative included schedule adjustments and
balancing service levels in the statewide AMHS system in order to increase service
within Lynn Canal. 17 ER 4236-37.

During the draft EIS public comment period, the agencies received
suggestions for reassignment of vessels to Lynn Canal from other AMHS service
areas to increase Lynn Canal ferry trip frequency. The proposed reassignments
were often characterized as a Transportation System Management measure. The
supplemental draft EIS clarified that reassignment of vessels at the expense of
service elsewhere is not an activity contemplated under No Action. As a further
clarification, all references to Transportation System Management and “TSM”
where removed in the supplemental draft EIS.” 3 ER 251. Rather than relying on

labels, the supplemental draft EIS simply analyzed facts.

7 The supplemental draft EIS and final EIS are nearly identical documents,

with the notable exception that the final EIS includes the grey highlighted text that
was added after agency and public comment on the supplemental draft EIS.

13
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The United States Environmental Protection Agency (“EPA™) also
submitted comments on the draft EIS, inquiring whether AMHS operations were
running at their most efficient level. See, 1 ER 18. Lynn Canal ferry system
operations were analyzed assuming optimized service based on AMHS’s
knowledge and experience of Lynn Canal operations. 17 ER 4267 (1996 Marine
Segments Report). Partially in response to the EPA’s comments, the agencies
commissioned the 1999 Marine Alternatives Study to “Ascertain if there are
marine alternatives more optimum than those considered in the DEIS”. 17 ER
4116. The independent study corroborated many of the findings in the draft EIS.
17 ER 4130-32.

With the benefit of experimentation and assessment of improved
efficiency measures, and with helpful recommendations from the draft EIS
comments and supplemental draft EIS scoping, the agencies reconfigured ferry
services in all of the alternatives, including No Action, to incorporate all known
optimization measures. 3 ER 248; See also, 6 ER 1117-1396 (2004 Marine
Segments Report).

(i) Final EIS reasonable alternatives

Of the twenty-one analyzed alternatives, six alternatives passed all

four screening criteria and proceeded to much more rigorous study and evaluation.

Each of the final EIS’s six “build alternatives” involved combinations of new

14
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ferries, terminals, or roads. These build alternatives were compared against an
alternative that used planned and existing ferry assets but specifically did not
include any of the new construction incorporated in the build alternatives. The
alternative using planned and existing ferry assets was titled the No Action
alternative. Analysis of the No Action alternative provided a baseline for
comparing of the social and environmental effects of the build alternatives. See,
46 Fed. Reg. 18027.

Alternative 1 — No Action — The No Action alternative reflected the

current operation plans at AMHS, which included both fast ferry and mainliner
service in Lynn Canal and a dedicated shuttle ferry to operate between Haines and
Skagway. The final EIS clarified the No Action alternative contemplated continued
redeployment of vessels in Lynn Canal, schedule modifications, and other
efficiency improvements, but specifically excluded the reassignment of vessels to
the Lynn Canal corridor at the expense of service elsewhere in the system. 3 ER
251.

The final EIS briefly described why the agencies chose to eliminate
the terms Transportation System Management and TSM from the No Action
alternative. TSM typically refers to non-construction improvements within an
existing transportation corridor, such as designating high-occupancy vehicle lanes

or optimizing traffic signal timing. Ferry schedule modifications and the balancing

15
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of AMHS ferry assets to cover high traffic periods in Lynn Canal are properly
considered TSM measures. In the same manner physical “reassignment” of an
urban highway lane from one traffic corridor to a wholly different traffic corridor
1s not a possible TSM measure, the reassignment of vessels dedicated to service in
other AMHS service areas was not considered a reasonable TSM measure in the
Juneau Access project. The final EIS clarified that activities improving AMHS
services within Lynn Canal, without harming AMHS service elsewhere, were still
contemplated under the No Action alternative.

Analysis of the No Action alternative was based upon the most likely
AMHS operations absent any capital improvements specific to Lynn Canal. The
operations, refurbishment, and maintenance costs of all alternatives, including No
Action, were calculated and compared using a 30-year life cycle period. Thus, No
Action included the continuation of fast ferry shuttle service by the M/V
Fairweather and the addition of Haines-Skagway shuttle service by the M/V

Aurora. Because two of the mainline ferries currently servicing Lynn Canal

16
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were scheduled to be decommissioned by 2010, projected service under the No
Action alternative reflected a small reduction in trip frequency as compared to the
temporary peak in trip frequency documented in the final EIS. 3 ER 251-52. The
No Action alternative did not include retaining the two mainline ferries beyond
their service life because operating the older ferries was expensive and would
require an increasing number of refurbishments. 2 ER 162; 3 ER 248; 6 ER 1150.

The No Action alternative would accommodate 167 vehicles per day
during the summer, based on five weekly fast ferry trips to Haines and four weekly
trips to Skagway, plus three mainline ferry roundtrips per week. 3 ER 253; 3 ER
276 (visually depicted). Winter service would be able to carry an average of 117
vehicles per day, based on five weekly trips to each community. One way travel
times to Haines including vehicle loading and unloading are 7.1 hours by mainliner
and 3.5 hours by fast ferry; to Skagway the times are 9.1 hours and 3.8 hours

respectively. 3 ER 252. The No Action alternative has no initial construction costs,

8 During the period from 1998 to 2004, AMHS acquired the M/V Kennicott
and the M/V Fairweather. 3 ER 230-31. Two older mainline vessels, the M/V
Matanuska and the M/V Taku are scheduled to be decommissioned by 2010. 3 ER
383. The overlap of the replacement vessel acquisition and 2010 decommissioning
schedule created the temporary peak in trip frequency documented in the final EIS.
3 ER 383-84. However, the final EIS also recognizes that the peak is not
sustainable because the decommissioned mainliners will not remain available for
use. /d.
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but its annual maintenance and operations costs are $10.2 million per year and its

30-year life cycle cost is $267 million. 3 ER 253.

Alternative 2B (Preferred) — East Lynn Canal Highway to Katzehin

with Shuttle Ferries to Haines and Skagway — This alternative would construct a

50.8-mile highway from the southern end of Berner’s Bay to the Katzehin River,
construct a ferry terminal at the end of the new highway, and acquire two shuttle
ferries for a total of three ferries operating to both Skagway and Haines. 3 ER 253;
3 ER 277 (visually depicted). This road and ferry combination would
accommodate 1180 vehicles per day during the summer and 832 vehicles per day
during the winter. Total travel times to Haines and Skagway would be 2.5 and 3.0
hours, respectively. 3 ER 254. The final EIS estimates design and construction
costs at $258 million, with $9 million annual maintenance and operations costs.
The 30-year life-cycle cost for this alternative is $352 million. 3 ER 255.

Alternative 3 — West Lynn Canal Highway — This alternative would

extend Juneau’s highway 5.2 miles to Sawmill Cove, the nearest deep water cove
relative to the end of the road. Ferry terminals would be constructed at Sawmill
Cove and at William Henry Bay on the west shore of Lynn Canal and two newly
acquired ferries would shuttle traffic between the terminals. A new 38.9-mile
highway would be constructed from the William Henry Bay terminal to Haines,

and an existing AMHS shuttle ferry would continue to provide service between
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Haines and Skagway. 3 ER 257; 3 ER 279 (visually depicted). 1008 vehicles per
day could be transported in the summer, and 336 vehicles per day during the
winter. 3 ER 257. One-way travel to Haines would take 2.9 hours while the trip to
Skagway would require 4.3 hours. The design and construction cost estimate for
this alternative is $268 million, with annual operations and maintenance costing
$9.2 million. The estimated 30-year life cycle cost is $375 million. 3 ER 258.

Alternatives 4A., 4B. 4C, and 4D — Marine Options — The four marine

alternatives consisted of combinations of southern terminal locations (either at
Juneau’s Auke Bay facility or five miles beyond the present end of the road at
Sawmill Cove in Berners Bay) and shuttle ferry types (either fast catamaran ferries
or conventional speed monohull vessels). Each marine alternative included the
procurement of two new vessels for dedicated Lynn Canal service. Thus,
Alternative 4A was fast ferry service from Auke Bay and Alternative 4C was
conventional ferry service from Auke Bay. 3 ER 280 (visually depicted).
Alternatives 4B and 4D, respectively, were fast ferry service and conventional
ferry service from Sawmill Cove. 3 ER 281 (visually depicted). Alternatives 4B
and 4D included the construction of the road extension to Berners Bay and a new
ferry terminal. All marine alternatives would be supported by continued mainline
service and the addition of Haines-Skagway shuttle service to be provided by the

M/V Aurora. Under each marine alternative, the fast ferry M/V Fairweather would
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be redeployed to meet the transportation needs in other AMHS service areas. 3 ER
260-67.

Under all of the marine alternatives, summertime vehicle capacity to
Skagway would double to triple. Summertime capacity to Haines would more than
double under all marine alternatives except 4C (conventional ferry service from
Auke Bay). Aside from Alternative 4C, travel opportunities would double under
the marine alternatives with twice as many round trips per week. While the initial
capital costs of each marine alternatives is approximately half of either highway
alternative, the annual maintenance and operations costs are nearly one and a half
times greater. Thirty-year life cycle costs range from $313 to $495 million.

3 ER 260-67.
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3 ER 268
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